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Robert Don Arnold, a Mssouri inmate who is serving a life sentence
wi thout parole for first degree nmurder at the Jefferson

The Honorabl e Thomas M Reavl ey, United States Circuit Judge
for the Fifth Crcuit, sitting by designation.



Gty Correctional Center (JCCCO), filed this action under 42 U S.C. § 1983,
alleging, inter alia, that Lieutenant Janmes Bohannon (an officer at JCCC)
conspired with another inmate, C aude Wodard, to kill Arnold, and that
Arthur W Dearixon (the Chief Investigator at JOCC and Janes Eberle (Chief
of Security at JCCC) destroyed evidence of the conspiracy. A jury returned
a verdict in favor of Arnold against the defendants, and the defendants
appeal. W reverse and renand.

Viewing the evidence in the light nobst favorable to the jury's
verdict, the jury could have found the follow ng facts.

Arnold was transferred to the JCCC in 1991 and was assigned to
housing unit 2A. At the time of Arnold' s transfer, inmate Cl aude Wodard,
a reputed prison drug deal er who had "dirt" on two or nore guards, was the
clerk of housing unit 2A. As clerk of the housing unit, Wodard had an
of fice which had a second, secret, private phone line. Wodard used the
secret phone for setting up drug deals and conmmunicating with certain
correctional officers.

Shortly after Arnold arrived, Arnold was appoi nted as the new housi ng
unit clerk, replacing Wodard. Although Wodard had officially | ost his
position as the housing unit clerk, he retained his ability to nove freely
within the housing unit and to use the secret phone line in the housing
clerk's office. Arnold overheard sone of Wodard' s conversations and
| earned that a particular officer, defendant Bohannon, was fi nancing
Wodard's drug dealings inside the prison. Arnold installed a wire tap on
the secret phone line and connected it to a voice-activated tape recorder
in his cell. Arnold recorded sone incriminating tel ephone conversations



between W.odard and Bohannan and later, after filing this lawsuit,
summari zed themin a | og

At sone point, Wodard asked Arnold to record sone conversations for
him Wodard had been term nated froma nai ntenance job and wanted to | ay
the factual foundation for a lawsuit against certain prison officials.
Arnol d recorded two conversations relating to Wodard's | oss of his prison
job and later transcribed theminto his | og.

According to Arnold's testinony and his log, sonme of the
conversations Arnold taped related to setting up drug transactions. During
one phone call, Lieutenant Bohannon allegedly told Wodard, "It's here,"
and then hung up. (Trial Tr. at 112.) Arnold hinself answered the phone
on the next call and told Bohannon that Wodard had gone to pick up "that
package." (ld.) Bohannon responded in an angry tone, "Wat do you know
about it? Never mind," and hung up. (lLd.) Bohannon |ater discussed with
Wodard on the tapped phone the fact that Arnold knew of their dealings and
ordered Wodard to nurder Arnold. (ld. at 114-15.) Al of these alleged
conversations were supposedly recorded on Arnold's tape.

Upon listening to the recorded conversation in which Wodard and
Bohannan di scussed killing him and knowi ng that Whodard had plans to kill
anot her inmate the next norning, Arnold contacted a roving guard and asked
to see soneone about the matter. He was allowed to speak to the watch
commander, who then referred Arnold to appellants Dearixon and Eberle.
Upon hearing Arnold's story and receiving Arnold' s tape, Dearixon and
Eberl e asked Arnold to give a witten statenent summari zing the facts and
advised himnot to tell anybody about the tape. Arnold conpleted his
written statenent and was transferred to segregated housing for his
protection. So was Wodard. A day or two later, Arnold was



instructed to give another statenent, this tinme nmaking no reference to
Bohannon. Arnold conpli ed. At the tinme of trial, only the second
statenent rermained in Arnold's file.

Arnol d all egedly had nade three copies of the original tape. He sent
one to the Departnent of Justice in Washington, D.C., and one to the
Federal Bureau of Investigation in Kansas City. Arnold was unable to
produce these two copies at the trial. The custodian of the FBI's records
testified that there was no tape recording of any kind in the FBI's file
containing Arnold's letter, and that there was no nention of any tapes in
Arnold' s letter. Anot her copy, which Arnold had in his personal
possessi on, was, according to Arnold, confiscated by a different prison
of ficial. The fourth tape, which Arnold had turned over to Eberle and
Deari xon, was admtted into evidence at trial, and at that tinme, it
contained only the two, nonincrimnating telephone conversations; one
bet ween Wodard and Bohannon regarding Wodard's termnation from his
nmai nt enance job, and one between Wodard and the living unit manager on the
sanme subject.

During the tine Arnold was segregated fromthe general popul ation for
his protection, he received several letters fromWodard (who was also in
segregation) referring obliquely to taped telephone conversations and
directly to Bohannan, who Wodard described as his "dirty ally." Arnold
turned over these letters to Dearixon, and they were adnmtted at trial.

When Arnold was |ater released back into the general population,
Wodard began to threaten Arnold's Iife. One norning, Wodard and several
other inmates followed Arnold in a tunnel towards an unsupervi sed corner
of the tunnel where many innmate stabbings have taken place. One of the
i nmat es di splayed a knife to Arnold. Arnold feared for his life, but when
t he i nmat es



rounded the corner, they saw an officer. The woul d-be assail ants
retreated.

Arnold filed this cause of action under 42 U S. C. § 1983, clainmng
the appellants had violated his Ei ghth Arendnent right against cruel and
unusual puni shnent. The case went to trial, and the jury returned a
verdict in favor of Arnold, assessing $15,000 in conpensatory danmages
agai nst the appellants. The appellants noved for an entry of judgnent as
a matter of law or, in the alternative, for a new trial. The district
court denied the nmotion, and this appeal foll owed.

Al though the appellants raise a nunber of issues, we find dispositive
their argunent that the district court conmitted reversible error in
refusing to admt evidence the appellants sought to use to inpeach Arnol d.
Due to our reversal and renmand for a new trial, the district court nmay
confront an instructional issue argued by the appellants. Thus, as a
matter of prudence, we additionally exam ne the appellants' claim of
i nstructional error.

The Evidentiary Ruling

In an effort to inpeach Arnold, the appellants tw ce sought to admit
portions of Arnold' s handwitten pro se pleadings froman earlier suit (No
91-4571) Arnold had filed arising out of the sanme nucleus of facts at issue
in this case and whi ch had been consolidated with the action tried (No. 92-
4447) . The district court refused to adnmt the evidence. The first
attenpt was during the cross-exanination of Arnold when the defendants’
counsel sought to use Arnold' s third anmended conplaint as a prior
i nconsi st ent



st at enent. Arnol d’s counsel’s relevancy objection was sustained.

respect to the second attenpt, during the defendants’ case in chief,

trial

was nmade by Arnol d's counsel

transcri pt does not reveal either the grounds for the objection

t he evi dence.

[ DEFENDANTS COUNSEL]: At this tinme, Your Honor, on the

guestion of injury, | want to read four statenents that M.
Arnold has witten in his own hand filed in this courtroom and
these are his various and sundry conplaints. | just want to

read the paragraph relating to whether he suffered injury and
in what nmanner he suffered an injury because the stories

because -- four different stories.

[ ARNOLD S COUNSEL] : Well, | object to it on several
grounds and if we could approach the bench, |I'd --

THE COURT: |'Ill sustain. |'mnot going to let himread

it.

[ DEFENDANTS COUNSEL]: These are admissions and it goes
directly to his danages. The question of whether he, in fact,
suffered an injury by virtue of any type of injury, from O aude
Wbodard, goes directly to --

THE COURT: Let ne see it.
BENCH CONFERENCE

[ DEFENDANTS' COUNSEL] : I'"l'l show you ny work product
which is -- 1've got the actual pleadings here. What you
basically have is the first tinme he wote his statenent in
Decenber of 1991, does never nention the fact that there was
even a knife. The next tinme he wote a statenent in July of
1992, he nentions that there was a threat to use a knife the
next day.

[ARNOLD S COUNSEL]: Wiat the h--- are these?

[ DEFENDANTS COUNSEL]: There's an injury only by virtue
of the terror and fear of immedi ate deat h.

COURT: (nhjection be sustained. |'mnot going to let you
read them

Wth
t he
t hat

or the basis for the court's ruling excluding



(Trial Tr., Vol. 2, at 116-17.)

Def endants' counsel was |later permitted to nake a specific offer of
proof of Arnold's previous witten versions of the events at issue, but
neither Arnold's counsel nor the court added anything at that tine
concerning what Arnold's objection was to the proffered evidence or what
the reasons were for the court's exclusion. (ld. at 155-56.); see Fed. R
Evid. 103 (a)(2),(bh). The defendants filed a nmotion for new trial,
claimng (anmbng other things) that the exclusion of the proffered
statements was prejudicial error. It is only when the district court ruled
on the notion for newtrial that the court clarified its ruling, stating
that it found the proffered evidence to be "irrelevant." (Appellant's App.
at 200.) At no time during trial was the proffered evidence attacked as
being confusing for the jury under Federal Rule of Evidence 403. The
proffered evidence consisted of Arnold's handwitten pleadings (his
original conplaint, his request for a prelimnary injunction, and his third
anmended conplaint), which he had filed in the consolidated case (No. 91-
4571) in the sane district court.

We review a district court's decision to exclude evidence for a
"“clear and prejudicial' abuse of discretion." Cunmings v. Ml one, 995
F.2d 817, 823 (8th CGr. 1993). After carefully reading the entire record
before us, we conclude that the district court's refusal to admt the

proffered evidence in this case was a clear and prejudicial abuse of
di scretion.

This entire case depended on the credibility of Arnold's testinony.
In turn, Arnold's claimof a conspiracy to nurder himrests on (1) a tape
that at trial contained only two benign conversations, but at sone point
al | egedly contai ned conversations inplicating Bohannon in drug dealing and
conspiracy to nurder



Arnold, and (2) Arnold' s |log of the conversations the tape had all egedly
contai ned. The appellants claimthe tape never contai ned any conversations
about drug deals or about a conspiracy to nurder Arnold, because no such
conversations took place. The appellants also claimArnold prepared the
"l og" out of whole cloth after he filed this action in preparation for this
case. The determ nation of whether a conspiracy to nmurder Arnold existed
turned on whether the jury found Arnold's testinobny regarding the taped
conversations and his transcription of their substance to be credible.
Arnold's evidence of the act that put himin fear of inminent death
simlarly rests solely on a credibility determnation of him for his only
evidence on this point is his own testinony that Wodard and his friends,
arned with a knife, followed Arnold in the tunnel to a blind corner in an
attenpt to rmurder him

The evidence the appellants sought to use to inpeach Arnold reveals
the evolving versions of Arnold's story, particularly with respect to the
all eged attenpted attack on Arnold in the tunnel. In Arnold's initial
conplaint in No. 91-4571, filed just two nonths after the all eged attenpt
to murder himin the tunnel, Arnold clained that he had been subjected "to
constant fear of harmby forcing ne to go to general popul ation when [the
prison officials] knew there was a problem with another inmate and by
pl acing ne back in the sane housing unit with that inmate." (Appellant's
App. at 29.) However, in his lengthy rendition of the facts supporting his
initial conplaint, he makes no nention of Wodard by nane, and absolutely
no nmention of Whodard and his friends arnmed with a knife foll owing hi m down
the tunnel. Neither is there any nention of any tape-recorded
conver sations between Bohannon and Wodard wherei n Bohannon ordered Wodard
to kill Arnold. If in fact those omtted events had i ndeed occurred, one
woul d assune they would have been the npbst inportant facts to recite in
support of his claimthat he had been "subjected to a constant fear of
harm" There are al so



di screpanci es between the versions about whether the attenpted attack took
pl ace in the norning or the evening, and when he reported the threat to
kill him which leads to the question of whether Arnold is clainmng the
foiled attack transpired at the tine he was actually in protective custody.
The jury's credibility deternination of Arnold' s testinony concerning the
attenpted attack was of paranount inportance, for if the attenpt did not
take place, Arnold has failed to state an Ei ghth Amendnent claim See
Hopson v. Fredericksen, 961 F.2d 1374, 1378-79 (8th Cir. 1992) (expl aining
the "terror of instant and unexpected death" doctrine under Burton v.
Li vingston, 791 F.2d 97 (8th G r. 1986)).

Arnold's prior witten versions of the facts were, for evidentiary
pur poses, admissions by a party opponent under Federal Rule of Evidence
801(d)(2)(A). They were offered against Arnold, a party opponent, and they
were his own handwitten statenents submtted earlier to the court, at
| east the first of which was made under penalty of perjury. Contrary to
the district court's view, we believe the excluded adm ssi ons were rel evant
because they were inconsistent both with Arnold's |ater version contained
in his handwitten conplaint in No. 92-4447 and with his trial testinony.
To have evidentiary value for its inconsistency, the contradiction need not

be direct. "The cases have devel oped a standard of m ninmal inconsistency,
under which al nost any divergence will suffice to pernmit use of the prior
statenent.” 4 Jack B. Winstein & Margaret A Berger, Winstein's
Evi dence, 9§ 801(d)(1)(A)[01], at 801-142 (1996). "It is enough if the

proffered [statenent] taken as a whole, either by what it says or by what
it omts to say, affords sone indication that the fact was different from

the testinony of the witness whom it is sought to contradict.” United
States v. Barrett, 539 F.2d 244, 254 (1st Gr. 1976) (quoting Compbnwealth
v. West, 45 N E 2d 260, 262 (Mass. 1942)) (enphasis added); accord Kenneth
S. Broun, et al., MCorn ck on Evidence




8 34, at 46 (John WIlliam Strong, ed., 4th ed. 1992) ("Accordingly, if the
former statenment fails to nmention a material circunstance presently
testified to, which it would have been natural to nmention in the prior
statement, the prior statenment is sufficiently inconsistent."); C. Muieller
& L. Kirkpatrick, 4 Federal Evidence 8§ 402, at 164 (2d ed. 1994) (The
requi renment of inconsistency is satisfied “if one includes a point that the

other omts or if one is pointed and specific while the other is qualified
and general."). Arnold's prior pleadings fit that test. Cf. United States
v. Bigham 812 F.2d 943, 946 (5th Cr. 1987).

Arnol d argues that the various versions of the alleged events are not
i nconsi stent but are conpatible, and therefore, the district court properly
concl uded that their probative value is substantially outweighed by the
danger of confusing the jury. W respectfully disagree, first, because the
trial court did not rest its decision on confusion but rather on rel evancy,
and second, if the versions are conpatible and not inconsistent, the
prospects for confusion are |essened, not heightened. |n our view, the
excluded evidence was highly probative and relevant to the credibility
determ nations on which this case depended. After hearing how little of
the presently subnmitted facts exists in the earlier versions of Arnold's
story, a reasonable jury could well question the veracity of Arnold's
testinmony in this case. Al though we agree with Arnold's counsel that
conparing the facts recited in the pleadings of Arnold s other lawsuit to
those of this case could be sonewhat confusing, this confusion stens
principally fromthe discrepancies in Arnold's story -- which is precisely
why the evidence is highly probative of his credibility. W hold that any
potential confusion resulting fromthe adm ssion of portions of the pro se
pl eadi ngs from Arnold's other suit does not substantially outweigh the
extrenely high probative value of the evidence, see Rule 403, and the
district court's refusal to admt the prior

10



versions as adm ssions was a clear and prejudicial abuse of discretion.
Cf. Cummings, 995 F.2d at 825 (finding that a district court abused its
discretion by refusing to admt evidence of prior inconsistent statenents

based on confusion under Rule 403 when the credibility of the witness was
paranount to the case). Accordingly, we reverse the jury's verdict in
favor of Arnold and remand for a new trial.

JURY | NSTRUCTI ONS

W& now address the instructional issue the appellants have raised.
The appel l ants contend that the district court erred by failing to instruct
the jury that the appellants nust have acted "naliciously and sadistically"
in order to be I|iable. The district court rejected this instruction,
reasoning that an instruction on intent to nurder includes, by it own
terns, a nmlicious and sadistic intent.

The district court instructed the jury that in order to find Bohannan
liable, it had to find:

First, the defendant Bohannan and i nmate Wodard had a nutua
understanding; and second, the purpose of the nutual
under st andi ng bet ween def endant Bohannan and | nnate Wodard was
to nurder the plaintiff; and third, that either defendant
Bohannan or Inmate Wodard did act in furtherance of the
conspiracy to nurder the plaintiff. And fourth, as a direct
result, the plaintiff suffered terror of instant and unexpected
death sufficient to cause himinjury.

(Trial Tr. at 2-160 to -61.) The court further instructed the jury that
it should find Eberle liable only if it concl uded:
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First, defendant Eberle knew of the conspiracy to Kil
plaintiff; and second, defendant Eberle acted in furtherance of
this conspiracy by destroying a portion of the tape; and third,
that as a direct result the plaintiff suffered terror of
i nstant and unexpected death sufficient to cause himinjury.

(Ld. at 161.) The court gave an identical jury instruction concerning
Deari xon's potential liability, except that the instruction used Dearixon's
nane i nstead of Eberle's. (See id. at 161-62.)

"Adistrict court has broad discretion when framing jury instructions

! Howard v. Barnett, 21 F.3d 868, 871 (8th Cir. 1994). That

di scretion is abused when the instructions as a whole do not "accurately

and adequately state the applicable law" United States v. O app, 46 F.3d
795, 803 (8th Cir. 1995).

Al though in his final pleadings Arnold clearly alleges a violation
of the E ghth Anmendnent's prohibition against "cruel and unusua
puni shrrent," and he clearly alleges a conspiracy to murder him the record
is decidedly unclear as to whether this suit was tried as a failure-to-
protect case or as an excessive-force case. The nature of the prisoner's
Ei ghth Anendnent claimdictates the state of mind in which the appellants
nmust have acted in order to find themliable. For exanple, in a failure-
to-protect case, the jury nust find that the appellants were deliberately
indifferent in failing to protect the prisoner plaintiff fromharm Farner
v. Brennan, 114 S. Ct. 1970, 1977 (1994). In an excessive force case
however, the relevant question is generally whether the prison officers
applied (or in this case, attenpted to apply) force "in a good faith effort
to maintain or restore discipline or maliciously and sadistically for the
very purpose of causing harm" \Witley v. Albers, 475 U S. 312, 320-21
(1986). We have held that jury
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instructions in excessive force cases nmust include both the "nalicious" and
the "sadistic" elenents. Howard, 21 F.3d at 872.

This case does not fit neatly into either of the above categories.
It would indeed be a gross understatenent to call an alleged conspiracy to
murder sonmeone a "failure to protect"” that person. Yet, although the
all eged facts of this case actually describe an attenpted use of excessive
force by a prison official using an inmate as his agent, the case did not
arise in a disciplinary context where "conpeting obligations" justify the
hei ghtened requirenents set out in Wiitley. See Witley, 320-21 (1986)
(expl aining the conpeting institutional concerns for safety of prison staff

or other inmates necessitating the heightened standard); see also Wight
v. Jones, 907 F.2d 848, 851 (8th Cir. 1990) (noting the Witley standard
is not applicable when the defendants have not identified a conpeting

obligation justifying the heightened requirenent). Because we find in this
record no al l egations of conpeting obligations supporting the use of the
hei ght ened standard, and in fact the allegations in this case do not arise
in a disciplinary context, we conclude that the deliberate indifference
standard is appropriate for this case. Here, when prison officials are
al l eged to have conspired to nurder an inmate for their own personal (as
opposed to institutional or penological) purposes in order to cover up
illicit activities by one of them those allegations, if proved at trial

woul d suffice to show that the defendants were “deliberately indifferent”
to the safety of the plaintiff. Thus, under the facts as alleged and
tried, the district court did not abuse its discretion in refusing to
i nclude the "malicious" and "sadistic" elenments in the jury instructions.
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W have considered the appellants' renaining argunents, and find them
either nooted by the reversal and remand for a new trial or lacking in
nmerit. W also find the nmotion to supplenent the record to be nooted by
our reversal and renand.

For the foregoing reasons, we reverse and renmand for a new trial in
accordance with this opinion.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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